
T
he U.S. Department of 

Justice (“DOJ”) agreed to 

settle charges that a tele-

communications compa-

ny violated a previous set-

tlement agreement put in place to 

resolve a merger investigation and 

permit the merger to proceed. DOJ 

asserted that the company violated 

the prior agreement by soliciting 

customers of a business that it had 

agreed to divest. The divestiture and 

related non-solicitation provisions 

were designed to address govern-

ment concerns that the proposed 

acquisition of another telecommu-

nications company would have less-

ened competition in the market for 

fiber-optic-based telecommunica-

tions services in three cities. 

The latest settlement is neither 

controversial nor extraordinary, 

yet this enforcement action high-

lights two important antitrust pol-

icy points:

First, merger remedies require 

careful planning and comprehensive 

implementation to enable a buyer-

in-divestiture to successfully re-

store competition that the govern-

ment fears would be lost due to the 

proposed merger. Non-compliance 

with agreed-upon remedies could 

undermine the process that allows 

mergers to proceed with tailored 

fixes and has been singled out by 

DOJ as an enforcement priority.

Second, agreements not to solic-

it a rival’s customers – which DOJ 

often condemns as serious, even 

criminal, antitrust violations – can 

be procompetitive or even essen-

tial when reasonably necessary 

and related to a legitimate busi-

ness arrangement, such as the sale 

of a business. 

Prior Settlement

In October 2016, CenturyLink, Inc. 

(“CenturyLink”), one of the largest 

wireline telecommunications pro-

viders in the United States with of-

ferings in global communications, 

hosting, cloud, and IT services, 

agreed to acquire Level 3 Commu-

nications, Inc. (“Level 3”), itself a 

multinational telecommunications 

and internet service provider.  

In October 2017, DOJ, Century-

Link, and Level 3 agreed to settle 

DOJ’s action to enjoin the acquisi-

tion, which alleged that the deal 

was likely to harm competition in 

violation of §7 of the Clayton Act. As 

CenturyLink and Level 3 had, prior 

to the acquisition, competed to 

provide fiber-optic-based connec-

tivity to the same customers, DOJ 

asserted that the transaction was 

likely to “substantially lessen com-

petition” for the sale of fiber-optic-

based connectivity in three cities: 

Albuquerque, New Mexico; Boise, 

Idaho; and Tucson, Arizona (collec-

tively, the Metropolitan Statistical 

Areas or the “MSAs”). According to 

DOJ, CenturyLink and Level 3 had 

two of the three most extensive 

fiber-based networks in the MSAs, 

and consequently, CenturyLink 
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and Level 3 were each other’s clos-

est competitors with respect to the 

enterprise and wholesale custom-

ers in those areas. DOJ argued that 

the transaction would have similar 

anticompetitive effects on the sale 

of dark fiber, which is a technology 

necessary for large customers to 

move and disseminate substantial 

amounts of data from one place to 

another. 

The October 2017 settlement 

agreement obligated CenturyLink 

to divest all of Level 3’s assets that 

were used exclusively or primarily 

to support Level 3’s telecommuni-

cations services in the MSAs. Ad-

ditionally, under the terms of the 

agreement, CenturyLink and Level 3 

agreed that for two years, the com-

panies would not solicit or provide 

services to any customer who had 

elected to become a customer of 

any divested fiber-optic business. 

The merging parties further agreed 

to sell their dark fiber assets, which 

consisted of the indefeasible right 

of use for 24 strands of dark fiber. 

CenturyLink’s acquisition of Level 

3 closed in November 2017. The 

Boise-based fiber-optic assets were 

sold to Syringa Networks (“Syrin-

ga”) in May 2018 and other buyers 

acquired the remaining assets. Cen-

turyLink continued to serve former 

Level 3 customers in Boise unless 

those customers moved to Syringa.

On August 14, 2020, DOJ an-

nounced that CenturyLink had 

agreed to settle allegations that it 

had violated the non-solicitation 

terms of the original settlement. 

CenturyLink, DOJ announced, had 

contacted customers of its divest-

ed fiber-optic business in Boise 

who switched to Syringa over 70 

times between May 2018 and Janu-

ary 2020. As a result, DOJ filed an 

unopposed motion to amend the 

settlement and extend the period 

during which CenturyLink is pro-

hibited from soliciting customers 

of its previously divested assets 

in Boise for two additional years. 

In the 2020 amended settlement, 

CenturyLink also agreed to the ap-

pointment of an independent moni-

toring trustee, to pay DOJ’s costs 

of investigating the violation of the 

original settlement, and to abide by 

four additional settlement terms 

that DOJ has since made standard 

in antitrust consent decrees.

Complexities of Divestiture

As reflected in this case, when 

the antitrust agencies’ investiga-

tion concludes that a merger will 

likely lessen competition in some 

but not all of the relevant mar-

kets involved, the agencies often 

require divestitures of a subset 

of the businesses of the acquired 

company. The goal of this kind of 

structural relief is to enable the 

transaction to proceed while re-

storing competition that would 

have been lost in the product and 

geographic markets identified dur-

ing the investigation. 

In some cases, selling the busi-

ness to a properly incentivized 

buyer is enough. In others, addi-

tional support is needed to enable 

the buyer-in-divestiture to compete 

effectively. As part of the required 

divestiture, from time to time the 

merged firm must agree not to inter-

fere with the divestiture buyer’s ef-

forts to restore competition. Some-

times, the merging firm licenses 

technology to the divestiture buyer 

if the merging firm holds intellec-

tual property rights that could pre-

vent the divested business from 

competing independently. In other 

cases, for example in pharmaceuti-

cal mergers, the divested business 

requires a reliable source of supply 

for the product, at least until it can 

arrange for its own manufacturing. 

The key is to make sure the divest-

ed business can compete with the 

merged company, which may have 

more resources, experience, and 

name recognition, and restore the 

competition that the merger was 

deemed likely to have eliminated.

In the case at hand, DOJ deter-

mined that, unless CenturyLink re-

frained from contacting former Lev-

el 3 customers who chose to switch, 

the divested business may fail. After 

all, the fiber-optic telecommunica-

tions business depends upon major 

contracts with large commercial 

customers who can switch back to 
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their previous provider.

Consent Decree Enforcement

This enforcement action follows 

DOJ’s recent initiative to implement 

robust enforcement of consent de-

crees in merger cases by adopting 

new standard terms, including low-

er evidentiary standards for prov-

ing a violation, the option to extend 

the term of a decree, and the abil-

ity to recover DOJ’s enforcement 

costs, and last week’s formation of 

a new office to focus on decree en-

forcement and compliance.  

In January 2018, then Principal 

Deputy Assistant Attorney General 

Andrew Finch delivered remarks 

to the New York State Bar Associa-

tion’s Antitrust Section announcing 

the new initiative, which was in-

tended to strengthen DOJ’s ability 

to enforce consent decrees and to 

refocus its use of decrees as a tool 

for enforcement, rather than regu-

lation. Divestitures as an alterna-

tive to behavioral restrictions, Mr. 

Finch noted, would feature promi-

nently in this initiative. Going for-

ward, DOJ would insist that four 

specific provisions be included 

in all civil merger and non-merger 

settlements: (i) the preponderance 

of the evidence standard shall ap-

ply in any civil contempt or relat-

ed action brought by the United 

States for the alleged violation of 

a consent decree; (ii) fee-shifting 

will now require that a defendant 

bear the burden of the costs asso-

ciated with DOJ’s investigation and 

enforcement proceedings; (iii) DOJ 

may apply for a one-time extension 

of the terms of the consent decree 

in the event the decree has been 

violated; and (iv) consent decrees 

will not run in perpetuity, but rath-

er may be terminated early and/

or after a certain number of years 

from the date of entry.

Marking DOJ’s focus on decree en-

forcement, Assistant Attorney Gen-

eral Makan Delrahim announced 

last week the formation of the Office 

of Decree Enforcement and Com-

pliance, which will be led by for-

mer Counsel to the AAG Lawrence 

Reicher, to “hold parties fully to ac-

count for the agreements they enter 

with the Antitrust Division.”

Non-Solicitation

DOJ typically censures agree-

ments between competitors not to 

solicit customers. Yet here it con-

demned a company for failing to 

adhere to a non-solicit agreement. 

The crucial difference is context. 

A “naked” non-solicitation agree-

ment – untethered to any legitimate 

transaction or business relation-

ship – eliminates desired competi-

tion and sometimes warrants per 

se condemnation or even criminal 

charges. For example, the Tenth 

Circuit recently sided with DOJ’s 

characterization of an agreement 

between heir-location service pro-

viders not to pursue heirs already 

contacted by a rival as per se un-

lawful customer allocation. United 

States v. Kemp & Associates, Inc., 

907 F.3d 1264, 1278 (10th Cir. 2018).

But when a business is acquired 

by a new buyer, an agreement that 

the former owners will not solicit 

their past customers may be nec-

essary for a period of time to al-

low the new owner to grow the 

business and compete effectively. 

Similarly, in some collaborations, 

parties would hesitate to commit 

to procompetitive joint efforts if 

their participation could give rivals 

an opportunity to approach propri-

etary customers. And, as we have 

seen in this case, in some settle-

ments of merger investigations, an-

titrust agencies require the merged 

company to refrain from soliciting 

customers of the divested business 

to allow it to establish customer re-

lationships.

This paradox – that DOJ demands 

adherence to conduct it usually 

condemns – brings into focus the 

perils of relying too readily in anti-

trust jurisprudence on unbending 

classification of practices as auto-

matically unlawful without exami-

nation of context and purpose.
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